Ministry of Personnel of the State Council in 2006,
and physical appearance-based discrimination against an education investment group in Shanghai in early 2007. 6 While many of these cases turned out to be a substantial burden to the defendants-especially when the discriminating defendant was a government agency-they have attracted enormous scholarly attention.' They were acclaimed to have been instrumental in promoting the anti-discrimination cause in Chinese society and proof of groundbreaking achievement in the history and development of Chinese constitutional law. For example, the height discrimination case was lauded as China's "First Constitutional Equal Rights Case"' and "China's Marbury v. Madison."' These cases have also stimulated intense scholarly discussion about employment discrimination and its regulation in the Chinese workplace, as evidenced by the increasing number of publications in recent years on the subject matter. 10 The concept of workplace equality and an end to workplace discrimination, 5 Id. at 141 n.38
6 Id. at 141 n.39 7 The scholarly attention can be judged from the large volume of publications devoted to employment discrimination in China in recent years, see infra note 10. 8 in addition to anti-discrimination enthusiasm, stirred hopes for a more equal Chinese society both within the country and abroad."
Even more exciting was the fact that, in response to demands from the civil society on regulating employment discrimination, China's legislature enacted new laws that prohibited certain kinds of discrimination in the workplace. Among them was an important piece of legislation, the Employment Promotion Law of the People's Republic of China, which was issued and took effect in 2007.12 This law prohibits discrimination based on ethnicity, race, gender, religious belief, migrant-worker status, and carrier-of-an-infectious-disease status.' 3 In addition, provisions in existing Chinese laws, such as the Constitution, the Labor Law, and the laws for women and people with disabilities have now been more frequently interpreted as components of a Chinese anti-discrimination legal regime.'" On August 28, 2005, China's top legislature, the Standing Committee of the National People's Congress of People's Republic of China, also ratified the Discrimination (Employment and Occupation) Convention (No.111). ' Despite increased attention to the anti-discrimination issue in China, people might be easily misled by a few high-profile cases and the burgeoning scholarly interest in anti-discrimination and believe that employment discrimination is being seriously and effectively dealt with through the Chinese legal system. The undeniable fact is that eight years after the hailed high-profile height discrimination case and five years after China signed the International Discrimination (Employment and Occupation) Convention, discrimination is still prevalent in the Chinese workplace."e Furthermore, despite the role previous litigation played in unleashing enthusiasm about the antidiscrimination movement, litigating employment discrimination still is an unpopular proposition in China. Official statistics on employment discrimination cases in China are largely unavailable, and the number of such lawsuits appears to be trivial. What's more, up to this point, there are no high-profile employment discrimination cases on trial or appeal on a national or provincial level. Such cases that are on the dockets of lower courts are believed to be trivial as well. The number of employment discrimination cases coming to the court is so insignificant that the category of "employment discrimination lawsuit" has not been included as such in the civil litigation system by the Chinese Supreme People's Court."
This article is among a series where I will address Chinese anti-discrimination in employment issues. Based on a survey administrated to judges from different courts in China, I argue that employment discrimination lawsuits are considered trivial. Despite continued employment discrimination in the Chinese workplace, few discrimination cases are coming to Chinese courts. In spite of the enthusiastic anti-discrimination movement in China and despite the record-setting volume of laws and regulations prohibiting employment discrimination," employment discrimination litigation remains unpopular and politically sensitive in China.
Part II of this paper discusses the survey to the Chinese judges on employment lawsuits, including the survey's methodology, results, and limitations. Part III analyzes the survey results and argues that the employment discrimination lawsuits are trivialized due to their cultural and political sensitivity and the inconsistencies in the labor law system itself. The latter in particular has impeded people's efforts to file discrimination lawsuits in courts. Part IV concludes and pro- poses measures necessary to encourage people to challenge discriminatory employment practices through legal channels.
II. A SURVEY ON EMPLOYMENT DISCRIMINATION LAWSUITS IN CHINA
The arbitrary and widespread discrimination people have faced in the Chinese workplace is now well documented." Early employment discrimination cases that later turned out to be unexpectedly high-profile cases have led people to believe that the Chinese judiciary could play a positive role in promoting the anti-discrimination causes in China.
2 0 The courts' decision to grant judicial review on these unprecedented cases indicated that Chinese courts would not always act as conservatively as they had been believed to be and criticized for. However, years later, questions remain: Are the courts really assuming their role in the anti-discrimination cause as expected? Are there cases decided by the courts with rulings that prohibit employment discrimination, provide a remedy to victims, and deter future offenses of discrimination? Is the enthusiasm towards anti-discrimination merely a reflection of some people's wishful thinking, or proof of the issue being undertaken seriously in China?
A. Motivations
As previously mentioned, employment discrimination frequently occurs in the Chinese workplace. Therefore, one would reasonably think that there should be a significant amount of employment discrimination litigation in Chinese courts; unfortunately, official statistics on employment discrimination lawsuits in 19 Publications recording various forms of employment discrimination taking place in the Chinese workplace are plentiful both in China and abroad. For a detailed discussion on forms and manifestations of employment discrimination in the Chinese workplace., see Lu, supra note 1. For other publications discussing the rampancy of employment discrimination in China, see, e.g., ZHOU WEI, EMPLOY- REv. 517, 518 (1996) . 20 This author served as one of the legal councils for the plaintiff in a Hepatitis B discrimination case. Before the court officially accepted the case, we had concerns that the court might refuse to grant judiciary review on the matter because the defendant is a local government agency. See Lu, supra note 1, at 2.
China are currently not available. Regardless of the availability of official statistics, judges from Chinese courts should be aware of these cases, if any exist. Motivated by the desire to obtain an initial report on the number of employment discrimination cases courts hear each year, this author directly contacted certain Chinese judges to conduct a convenience survey on employment discrimination cases. This author was able to directly contact Chinese judges thanks to the network they established after taking part in a number of China Rule of Law programs at Temple University's Beasley School of Law. The Beasley School of Law has a longtime cooperative relationship with Tsinghua University's School of Law in Beijing, involving a number of academic Chinese Rule of Law development programs.
2 1 As early as 2000, Temple University entered into a cooperative agreement with the Supreme People's Court of China to conduct judiciary training for Chinese judges. Since then, over 300 Chinese legal professionals throughout China have completed the three-month program at the National Judicial Training College in China, and many have participated in a subsequent month-long intensive summer training program in the United States. 2 2 From 2005 to present-day, this author has participated as the deputy director and chief interpreter in many judiciary education programs, and has established fruitful personal relationships with many judges throughout China, making this survey possible.
B. Chinese Courts and Employment Discrimination Lawsuits:
General Information
The structure of the Chinese judicial system has four levels of courts, with at most two trials conducted to complete a case.
2 3 The four levels of courts are, from the lowest to highest, the basic People's Courts, the Intermediate People's Courts, the High People's Courts, and the Supreme People's Court. The High People's Courts have jurisdiction over cases of first instance assigned by law, cases of first instance transferred from lower courts, and appellate cases.
2 7 The cases of first instance assigned by law are usually those cases that have significant impact on a particular area's jurisdiction.
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The Supreme People's Court has jurisdiction of first instance over cases assigned to it by law, cases that the Supreme People's Court considers it should try itself, and over appeals from High People's Courts.
2 9 The cases of first instance assigned by law are usually those cases that have a significant impact on the whole country.s 0 Depending on the gravity of the case, the trial of first instance can occur at any level in the system, with a final appeal to a court at the next higher level. Cases of first instance decided by the Supreme People's Court are final.3
The people's courts are generally divided into three divisions: civil, criminal, and administrative. Each division hears the corresponding type of cases. Typically, the civil cases involve disputes between individuals and their property. Administrative cases are those brought by individuals against government entities that challenge the legality of administrative actions. Criminal cases are prosecutions against individual or certain entities in violation of the Chinese criminal code. Currently there is no provision in the Chinese criminal code that imposes criminal liability on employment discrimination violators. Cases claiming employment discrimination are either civil cases, if defendant is a non-government employer, or administrative cases, if the defendant is a government employer. whom I have regular contact, I selected nine judges from nine different courts throughout China. These courts are located in seven provinces and one municipal city in China, specifically Zhejiang Province, Hunan Province, Anhui Province, Guangxi Province, Guangdong Province, Liaoning Province, Hubei Province, and Chongqing Municipal City. These provinces and the municipal city span geographically from the north of China to south, and from east to west. They are economically representative of those most developed provinces (for instance, the Guangdong Province and Zhejiang Province), of the least developed provinces (for instance, the Guangxi Province), and of those moderately developed provinces (for instance, the Liaoning Province). These courts are listed as Appendix I at the end of this article.
C. The Survey Method and Limitations of the Study
The survey was designed chiefly to get an approximate number of cases, if any, filed for employment discrimination claims in each of those courts where the judges sit. The survey also intended to compare the number of employment discrimination cases with the total number of cases each court has heard in recent years (criminal cases excluded; currently Chinese law does not impose criminal liability on employment discrimination offences, thus criminal cases were excluded from the overall number). Because of limited public availability of the total number of cases heard in recent years (criminal cases excluded), this question was also incorporated into the survey, under the assumption that the judge in a particular court has access to the most accurate statistics on the total number of cases the court hears each year. The survey was composed of two simple questions: For purposes of the survey, employment discrimination cases were defined as any cases, civil or administrative, in which the plaintiff characterizes the employer's actions or inactions as violations of their equal employment rights. Such employer's actions or inactions include refusal or failure to hire the plaintiff, firing or terminating the employment contract with the plaintiff, paying less or withholding payment from the plaintiff, and sexually harassing the plaintiff, among others. The survey was sent out via email in early January 2010 to the nine judges in the previously mentioned courts, with the last response received in early March 2010.
The survey possesses limitations when viewed from the methodological point of view. This study intends to draw an initial report on the number of employment discrimination cases in China by polling a convenience sample of judges from different Chinese courts. However, because the survey used a sample that is generated by convenience, the results obtained cannot be strictly generalized to the total numbers of employment discrimination cases in China as a whole. The sample judges were selected because they are readily available and convenient to survey. Such a pool of samples are not sufficiently representative to draw scientific generalizations on the numbers of employment discrimination cases courts accepted each year in China. However, it is important to note that the study did not seek to determine the exact number of employment discrimination cases Chinese courts take each year, but to test the proposition that employment discrimination cases have yet to become an important part of the civil docket in Chinese courts.
D. Survey Results
Among the nine judges surveyed, five responded with the specific statistics the survey requested. The other four judges were not able to provide any statistics. Among those four judges who were not able to provide any statistics, one judge did not reply to email solicitation (though he confirmed the receipt of the email containing the surveyed questions) two judges were not able to provide relevant statistics because their courts refused to reveal any such statistics due to its sensitivity, and one judge responded that he was not able to provide answers to the surveyed questions due to technical issues. It was interesting to note that judges from courts in the wealthier Guangdong Province were not able to provide any statistics. The courts that were not able to provide answers to the surveyed questions are listed as Appendix II at the end of this article.
The judge from the Cixi City People' The results show that the number of employment discrimination cases from the surveyed courts presents an extremely small percentage on the entire number of cases these courts hear (criminal cases excluded). The greatest number of total employment discrimina- 
III. DiscussioN
Although discrimination occurs in many areas of people's lives, the greatest impact of anti-discrimination legislation is probably felt in the field of employment." As the first Global Report on discrimination, Time for Equality at Work, has emphasized the workplace-be it a factory, an office, a farm or the street-has been a strategic entry point to free society from discrimination.
4 0 Anti-discrimination legislation has been enforced in the United States, 4 1 United Kingdom, 4 2 Japan, 4 3 Australia, 4 4 and some other countries for decades. However, in China anti-discrimination in employment was practically a non-issue until the aforementioned ground-breaking cases were filed in Chi-38 I learned through informal chatting with more judges from other courts in China that employment discrimination cases are very rarely seen in their courts.
Most judges commented that they have read news reports about employment discrimination cases in some provinces, but have never presided over such a case. nese courts. The significance of these cases has been thoroughly discussed by Chinese scholars.
4 5 However, the cases -and the attention they brought to the anti-discrimination cause -gave people the false impression that the Chinese legal system would take serious steps to remedy the employment discrimination problem. Reality has thrown cold water on this premature enthusiasm. Only a trivial number of employment discrimination cases filed in court had their trial of the first instance in the basic People's Court. The results reported by the courts could be extreme outliers, but a number of indicators suggest they are more likely to be typical. No national appeals have been seen thus far. No cases have appeared in High People's Court or the Supreme People's Court for a trial of first instance. 4 6 Nor is anyone even collecting information on employment discrimination cases. Despite the limitations of this convenience survey, it provides powerful evidence in demonstrating the unpopularity of employment discrimination litigation in China. It undermines the claim that litigation is assuming an important role in the regulation of employment discrimination in the country. It is also evidence to demonstrate the political sensitivity of such litigation. The survey itself reflects such sensitivity, as four judges out of nine either refused to answer, or were reluctant to share any statistics on employment discrimination lawsuits.
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People once applauded decisions by courts granting judicial review on unprecedented employment discrimination lawsuits.
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However, in retrospect, the reluctance of the courts to enforce antidiscrimination law against powerful public and private entities is obvious. Particularly when the defending discriminating employer is the government or a government agency, the courts are especially reluctant to place a defendant under interrogation for employment discrim- ination claims. 5 0 The desire that Chinese courts take more responsibility concerning anti-discrimination is only some people's wishful thinking; so far the role of the courts to promote the anti-discrimination cause in China is limited.
In addition to the limited role courts assume there are other challenges, too. First, a cultural implication exists that Chinese people usually prefer to avoid litigation, and traditionally lawsuits are viewed as the least preferred resolution for resolving disputes among people." The concept of "harmony" and "no suits" are in general considered as the basic value orientation of traditional Chinese legal culture.
5 2 As the founder of Confucianism and a great and influential Chinese philosopher, Confucius said, "To handle lawsuits, I am resolved to eliminate lawsuits."" As a result of that cultural and traditional influence, many people in China tend to deem lawsuits as a very unfriendly way to remedy their violated rights, especially when those violations arise in the workplace.
5 4 It thus becomes a factor that limits the desire of people to bring employment discrimination claims to legal authorities. Socio-legal scholars have explained such a phenomenon as injurious experiences that do not become grievances and, ultimately, lawsuits in the process of emergence and transformation of disputes.
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Second, the existing rules regulating employment discrimination in China have great inconsistencies, which make it difficult to file an employment discrimination lawsuit. According to the current Chinese labor law rules, Chinese workers, except for those who are selfemployed, are divided into three large categories: (1) The Enterprise Employees, referring to workers employed by enterprises or companies, have employment contracts with their employers, and are regulated by the Chinese Labor Law; (2) The Civil Servants, referring to those who work for the government or government agencies, perform 50 Courts tended to dismiss cases when government agencies were involved as de- public duties according to law, have been included in the state administrative staffing, have wages and welfare borne by the state public finances, and are regulated by the Chinese Civil Servant Law; (3) Public Institution Employees, referring to people employed by public institutions, sometimes come under the regulation of Labor Law, while others are covered by Civil Servant Law.s" A different worker status will lead to a different approach for possible legal actions one may take. However, incoherence and contradictions in the relevant regulations have presented hardships for employment discrimination claimants seeking legal protections and legal remedies." In brief, first, for the enterprise employees, Chinese labor law prescribes its application only in cases where a contractual employment relationship exists, while most discrimination in China under current conditions emerges in the process of hiring, 8 before the establishment of a contractual employment relationship between the employer and the applicants and thus not within the scope of the applicability of the Chinese labor law system; second, for the civil servants, the Administrative Procedure Law of People's Republic of China excludes government employees from seeking judicial recourse with respect to possible discriminatory treatment by government employers; finally, for the public institution employees, as far as filing a claim for discrimination is concerned, the problems for public institution employees generally combine the problems of enterprise employees and civil servants.' 9 Despite hurdles that remain, the enthusiasm surrounding the anti-discrimination movement nevertheless can still be transformed into a concrete force promoting the anti-discrimination cause in China, if properly guided. The bottom line is the Chinese people must realize that the only way to effectively curb employment discrimination is to establish a rule of law by creating a workable regulatory system. Although this paper is not about how to design and make such a system work-such issues will be addressed in my other papers-there are some basic aspects which are pertinent to the discussion of this article that are worth mentioning. First, Chinese law must be revised to make it easier for people to challenge discriminatory employment practice. Second, the Chinese people must be encouraged to use legal channels to claim their equal employment rights. To make it easier for people to file an employment discrimination lawsuit, China needs first to distinguish two types of employment discrimination, i.e. discrimination by government employers and discrimination by non-government employers. Discrimination by government employers should be in- cluded in the Chinese administrative litigation system by revising and expanding the scope of acceptable cases prescribed in the current Chinese administrative litigation law. Discrimination by non-government employers should be included in the Chinese civil litigation system by clearly prescribing a protected class in two major laws regulating employment issue in China: the labor law and the employment promotion law. The scope of statutory protection should also be expanded to cover discriminatory practice occurring before the formation of a contractual labor relationship, for instance, during the process of hiring. To encourage Chinese people to challenge discriminatory employment practice, we must properly educate and convince them that discrimination is wrongful, reprehensible, and does not have to be tolerated. Chinese people must further be educated that when discrimination occurs, using the weapon of laws to guard their rights by referring discriminating practice to legal authorities is necessary and important. Such actions may not only get remedies for their losses but may also deter discriminating actors from further discriminating against others in the future.
IV. CONCLUSION
The enthusiasm surrounding the anti-discrimination movement in China is somewhat misleading. Contrary to the heated scholarly discussion on employment discrimination are these chilling facts: discrimination in workplace is still commonly seen; a trivial number of cases have been accepted by the Chinese courts; there are no official statistics on employment discrimination cases courts accept; and no one is even collecting information on employment discrimination lawsuits. In all, employment discrimination litigation remains unpopular and politically sensitive.
Before the current Chinese labor law system fails totally in redressing and deterring employment discrimination, the inconsistent provisions in current Chinese labor law rules must be properly interpreted by the legislature so that the institutional obstacle can be cleared for people to file a lawsuit in court claiming equal employment opportunity rights. Meanwhile, Chinese individuals must be encouraged to challenge discriminatory employment practices. Despite the absence of employment discrimination cases, there is no lack of employment discrimination. Under these circumstances, can we say the enthusiasm about antidiscrimination in China will really make any difference?
